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Passed by Shri Sachin Gusia Joint. Commissioner (Appeals) Ahmedabad

Arising out of Order-in-Original 25/Final/2018-19, Date: 13/06/2018 Issued by: Deputy
Commissioner ,CGST, Div: IV, Ahme.dabad North.

aiCfliilcj',ctf vi ,Raalt qrI vi Tr
Name & Address of the Appellant & Respondent

Mis. Oxygen Healthcare Research Pvt Ltd

at£ anfkz aft am&gr a oriats srra aar & al a z Gm?gr uR zqenfeff fa aarg g err 7fart
<ITT al1-l'@ <TT~&TUT~ "ITTWf q5x x'l<Pfil % I

I. Any person aggrieved by this Order-In-Appeal issued unct,w the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

Janaal qr gr?terur 3mar
Revision application to Government of India :

(1) a4ta area zrca 3ref1, 1994 <ffr ear aiafa f aar; mg mm aa i pita er <ITT ~-'cTRT *
remwr sift gnerur am4a 'r fa, ml Far, f@a +ina, 'lsa Rm, a)ft if5r, tar t
aa, vi mf, { fecal : 110001 <ITT <BT \ifRf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Se~tion-35 ibid :

(ii) zuf ma atr k mm ca w# if area Rh#t rust zmr 3ru arar i a fat ver aaRuem ma g mf i, zn fa uetu zn qur # ark a fa#tala ii za fatwsr i &t
+I@ <BT -efcpm * cITTR ~ "ITT I

(ii) In case of any" loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one ·warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(«) zufk zycen r qua fag fraas (ua zur pr at) ff fzu Tf<TT +I@ "ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

er sift Una #t arr zyc # pram fg it sq@l Rs ma a n{ ?&ai' vi
fa #gs snga, srfarr trrfm m~ "9x m offq ¾I fctm at~ (.=f.2) 199si~ Tflf
"ITT! ;f?.,
(d) Credit of any duty allowed to be utilized towards payment of excis f cts
under the provisions of this Act or the Rules made there 1..mder and sucH I~ the

1
~~ ""O * -G~ • •"o/Conti2



2

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act, • . ,
1998. , ....

(1) a sar zgas (sr@t@) Rzmra4), 2oo1 # Rm 9 a if RRfe uwa in zy-s at ufa i, ti
arr2r # uR smrr hfaRei c\).f +{ffi CB" sf G-3r vi 3al an2r #6t q]"-qj" ma-m CB" "ff[~ ~ 3TIWR fclxl',
GIT alR;\rTr 4Ta ~- cpf ~ m- awm '1:lRT 35-~ ll~~ m- 'T@A m- ~ m- "f!T~ it3ITT"-6 'EfIBA

aR7 4a 49 eh af1The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfaerr 3mat a er siviaa ca car q) aaa st it qt 2oo/- #hqr #t a; si
"G'lm~~~~"ff u'llW "ITT m 1000/- c#I" tffi-ff 'T@A c#I" ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

fr zgca , tr sent zgcs v arcs ar9#tr =nznf@raw vfr sr#ti
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) 4la surer zyca rf@,a , 4944 t err 35- v08/as-z # siriia

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'1c!t1F6iftict~ 2 (1) c!? ll~~ m- 3lc1]cff c#1" aft , ar#tit t+ far zres, taare
zcas vi hara srd4fa zarnfer (Rec) ufa aha ff8an, srsmar i arr #if, sail )
arcraf, 3HfRi:IT , ;;t(\d-i&IGII&, ~ 380016,:>

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) a4ta snra gcas (srft) zmran), 2001 c#\" 'clRT 6 CB" 3Wffi WF-f ~--~-3 i fefRa fag rgr ar4#a
~c#l" ~ aTlT@ m- fcRiia 37fl f#; nrg an # ar ufii Rea ssi Ura ge c#l" l'ff1r, &$Jf c#l" l'ff1r am
wnm Tar #fat q; s lazr a4 ? asi w; 100o/- #r #c#ft &hf1 si snra gen5 c#I" l'ff1r. &$Jf c#l" l'ff1ram wnm +7a7f ug lg q sor a gt it q; 500o/- #r #ft elf1 ein yea c#l" l'ff1r. &$Jf

c#l" -.:rrr 3lR wnm «Tzn u#fr q; 5o al4 n spa nr ? azi ; 10000/- timr ~ 6'rfr I c#l" tffl-ff ~
xRiffcR CB" -;:ir=r "ff~~~ CB" "'ffl it -&,it[ c#l" urT<) I <l6 ~ \ffl ~{!.]Fl CB" ~ ~ ftl&GtPlcb al?[ CB" ~ c#l"
zlr qr &

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lacn
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of anyV
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to · avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-ll llllclll zrc«as rffzr 197o zqn ii1a #t rP--tsif fefR fag rg a 3< a 1e
am?r zqenRe,fa Rufu If@rant 3mar a ,ea gs R xii.6.50 trn" cpf .-ll llllclll "WP recpc "N<lT ~

a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z«sit iif@mat at fir ask ar f.1WIT c#l" am ~ 'afR 3ITcPfifu f<lxrr ~~-= ~
sqrt zrca vian a4Ra =anferawr (auffaf@e) far, 1gs2 # ff@a&
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

·~ . ,

(6) 5flmr res, a.tr sen era viarat 3r.ft u@rawr (ilia) #uf 3r4iii #wci
a.-ta 3=qrra 3f@fGu, 8&gy Rt err 3sw# 3iaafa fa,ftriczn-) 3f@fr 2&g(&#

~ ----tt-ff .icnT 29) fecia: ·&.oc,cg 5tRt fa4ha3ff1, &&g #rerr 3 a 3iaifrtarat sf eraRt
a&?, aarr ffaaRRr are q&-f@rsr#r 3Garf ?k, ar fa zr arr # siaifa sa fr srkarr
3raf@a2r if@rarsitswg# 3rf@ram@t
$a-~4rn ~rc;;ci:;vi aata a3iair +a faarrraii fear an@r

3 0

(i) mu 11 gt-~~~~

(ii) hr smr #t #r are na ™'"
(iii) hr&z sat fam1al ah fRra 6 a 3iaaia 2zr z+HT

- 37atarf zag fa zrarra ,aarr Ra c-dla (@i. 2)3f@f,2014a 3car?qa fa# 3r4 e>tl .a
qf@rat aa faarneftrrare 3rsff vi 3r#tar astrasatball

0
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

0
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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V2(GST)29/EA-2/North/Appeals/18-19

ORDER IN APPEAL

The below mentioned departmental appeal have been filed by'

Deputy Commissioner, Division IV, CGST & Central Excise, Ahmedabad North

Commissionerate, [for short -'adjudicating authority'] under Section 107 of the

Central Goods and Services Tax Act, 2017, the details of which are as follows:

Name of the 010 No. & date Review Order No. Appeal

respondent issued under passed by the No.
Form GST RFD Commissioner, CGST &

06 C.Ex.,Ahmedabad-North
Comm'rate
[in terms of Section
107(2) of the CGST Act,
2017]

M/s.Oxygen 25/FINAL/2018 44/2018-19 dtd V2(GST)29

Health care 19 dated .20.12.2018 /EA-2/

Research Pvt 13.06.2018. North/

Ltd,Plot No.35 Pan F.No.lV/GST Appeals/2

chratna Industrial Refund/oxygen 018-19

Estate,Sakhej /13/2017-18
Bavla
Road,Changodar,
Ahmedabad.

0

2. Briefly, the facts are that the respondent, filed a refund claim of Rs.

6,51,583/- for IGST, Rs. 4,641/- for CGST and Rs. 4,641/- for SGST for the month of

July,2017, seeking refund of Input tax credit lying unutilized on account of zero

rated supplies made without payment of tax in terms of Section 54 of the Central

Goods and Services Tax Act, 2017, read with Rule 89 of the Central Goods and

Service Tax Rules, 2017. The adjudicating authority vide his impugned OIO dated

13.06.2018, sanctioned Rs. 6,51,583/- for IGST, Rs. 4,641/- for CGST and Rs. 4,641/

towards SGST.

0

4

3. During the course of post audit, it was observed that the refund claim

is inadmissible as the turnover of zero rated supply of service mentioned in their

RFD-01 A was not correct in terms of details furnished in the refund claim papers viz.

statement 3 u/r 89(2) and FIRC certification/documents from their bank regarding

payment receipts. It is also observed that the respondent has received payments

after the claim period; that the adjusted turnover should have been calculated in

terms of Rule 89(4)(D) of the Central Goods and Service Tax Rules, 2004. Thereafter

on the impugned OIO, having been examined for its legality and propriety, the--.-·.
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Review Order,directed the Deputy Commissioner, Division-IV,CGST&C.Ex.

Ahmedabad-North to file the aforementioned appeal, raising the following

grounds:

• that the respondent had shown the turnover of zero rated supply of service
as Rs. 1,64,38,530/- in their RFD-01A; that on scrutinizing the documents ie.
statement 3 u/r 89(2) and FIRC certification/documents from their bank
regarding payment receipts, submitted by the respondent, it was noticed
that they were not eligible for the said refund;

• that the respondent has received payments after the relevant period;
• that the impugned 010 be set aside and the erroneous refund of Rs.

6,51,583/-in respect of IGST, Rs. 4,641 of CGST and Rs.4,641/- towards SGST
be recovered along with interest.

4. Personal hearing in respect of the appeal was held on 30.04.2019 wherein

Shri Samir Patel,Sr.Officer,Account & Finance of the respondent appeared and

assured to submit final written submission within two weeks time. Then after, the

0 appellant submitted further written submission under letter received on 21.05.2019

alongwith annexure A showing invoice wise details of the amount Rs.1,64,38,530/

which was shown by them as turnover of zero rated supply of services during

refund claim period.

5. I have gone through the facts of the case, the impugned original

0

orders, the grounds raised in the review orders mentioned supra and the cross

objections filed by the respondent and the oral averments raised during the

course of personal hearing. I find that the only question to be decided is whether

the refund granted to the respondent vide the impugned 010, is erroneous or

otherwise.

6. The matter deals with refund of unutilized input tax credit, and

therefore before moving forward, let me first reproduce the relevant rules which

enables a person to seek refund of tax in such a situation, viz.
RULE 89. Application for refund of tax, interest, penalty, fees or any other amount.

[(4) In the case of zero-rated supply of goods or services or both without paymer

of tax under bond or letter of undertaking in accordance with the provisions of sub

section (3) of section 16 of the Integrated Goods and Services Tax Act, 2017 ( 13 of

2017), refund of input tax credit shall be granted as per the following formula 

Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero
rated supply of services) x Net ITC ..,.. Adjusted Total Turnover

Where, 
[A) "Refund amount" means the maximum refund that is admissible; .
(B) "Net ITC" means input tax credit availed on inputs and in o ge s during
the relevant period other than the input tax credit avail d Is
claimed under sub-rules (4A) or (4B) or both;

5
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r a

7.

[D) "Turnover of zero-rated supply of services" means the value of zero-rated
supply of services made without payment of tax under bond or letter of> •
undertaking, calculated in the following manner, namely:-

Zero-rated supply of services is the aggregate of the payments received
during the relevant period for zero-rated supply of services and zero-rated supply of
services where supply has been completed for which payment had been received
in advance in any period prior to the relevant period reduced by advances
received for zero-rated supply of services for which the supply of services has not
been completed during the relevant period;
[(E) "Adjusted Total Turnover" means the sum total of the value of 
(a) the turnover in a State or a Union territory, as defined under clause ( 112) of
section 2, excluding the turnover of services; and
(b) the turnover of zero-rated supply of services determined in terms of clause
(D) above and non-zero-rated supply of services,
exc/uding-
[i] the value of exempt supplies other than zero-rated supplies; and
(ii) the turnover of supplies in respect of which refund is claimed under sub-rule
(4A) or sub-rule (4B) or both, if any,
during the relevant period.]
(F) "Relevant period" means the period for which the claim has been filed.

[emphasis supplied]

On going through Rule 89 of the Rule, ibid, I find that the refund is to

be granted based on the formula, which is reproduced above. I find that the

dispute is in respect of calculations of turnover of zero rated supply of services,

which is clearly mentioned in Rule 89(4)(0). I find that zero rated supply of services

would include:

0

[a] the aggregate of the payments received during the relevant period for
zero-rated supply of services (+)
[bl zero-rated supply of services where supply has been completed for
which payment had been received in advance in any period prior to the
relevant period (-)
[c] advances received for zero-rated supply of services for which the supply
of services has not been completed during the relevant period .

0The departmental claim in review order para 9 [page 5] is that the claimant8.
had received the payment of zero rated supply of services after the relevant

period. Hence, going by the above, it could not have formed the part of turnover

of zero rated supply of services. I observe from written submission provided by the

respondent under letter dated 21.05.2019 that the value Rs.1,64,38,530/-shown as

turnover of zero rated supply of services during refund claim period were in fact

value of invoices issued in the month of July 2017. The actual

realization/remittance in respect of said invoices value of Rs.1,64,38,530/- were

received by the respondent in the month of August only which already stands

mentioned by the respondent under said annexure to their submission dated

21.05.2019. In view of the above, I observe that the turnover of zero rated supply

of services of Rs.1,64,38,530/- shown by the respondent in the month of refund

claim period July 2017 is not correct as said amount qu · · ver of zero

· rated supply of services for August, 2017. ~ therefore, lo ~:=~ 1
'""- round of
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the departmental appeal wherein it is stated that the respondent has received the

payment for zero rated supply of services after the relevant period of the zero

rated supply of services. In terms of Rule 89(4) (D), only those payments which are

received during the relevant period, can form part of the turnover of zero rated

supply of services. In other words payments received during August, 2017 i.e. after

the relevant period by the respondent, cannot form part of the turnover of zero

rated supply of services for computing refund-for the relevant period.

9. In view of the foregoing, I set aside the impugned 010 as the

adjudicating authority has erroneously sanctioned the refund claim amounting to

Rs. 6,51,853/- for IGST, Rs. 4,641/- for CGST and Rs. 4,641/- for SGST for the relevant

period July, 2017.

0 10. The departmental appeal is allowed and the impugned 010 is set

aside. The prayer of the department for the recovery of the erroneously

sanctioned refund along with interest is also allowed.

11. 391a#a zarr z fr are 3r4t a fqzrl 3qlaa ala a far mar &t
12. The appeal filed by the department-appellant stands disposed of in
above terms.

o
Attested

Superin
Central Tax, Ahmedabad

By RPAD.

To,
Oxygen Health care Research Pvt Ltd,

Plot No.35 Panchratna Industrial Estate,

Sakhej-Bala Road,Changodar, Ahmedabad.

7

h»..-.-91kn +naeass4a
.:)

jz1a 31121#a (3r4a)
.:) .:)

Date : .05.2019

ca ha,
. cNTR

,/6_ ~ ......
:,,.

,,,., . ~
*



V2(GST)29/EA-2/North/Appeals/18-19

Copy to:

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan, Ashram

Road, Ahmedabad- 380 009.
3. The Commissioner, Central Tax, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, Central Tax Division- Ill, Ahmedabad North

Commissionerate.
5. The Assistant Commissioner, System, Central Tax, Ahmedabad North

Commissionerate.
6. Guard File.

7. P.A.
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